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AMENDMENT NUMBER 1 

 to 

CONTRACT DIR-SDD-1656 

between 

the State of Texas, acting by and through the Department of Information Resources 

and  

EMC Corporation 

 

This Amendment Number 1 to Contract DIR-SDD-1656 (“Contract”) is between the State of 

Texas, acting by and through the Department of Information Resources (“DIR”) and EMC 

Corporation (“Vendor”).  DIR and Vendor agree to modify the terms and conditions of the 

Contract as follows:   

 

1. Contract, Section 2. Term of Contract is hereby amended as follows: 

 

DIR and Vendor hereby agree to extend the term of the Contract through May 4, 2013. Prior 

to expiration of the term, DIR and Vendor may extend the Contract, upon mutual agreement, 

for up to two (2) additional one-year terms. 

 

2. Contract, Section 4. Pricing, B. Customer Discount is hereby restated in its entirety as 

follows: 

 

B. Customer Discount  

The minimum Customer discount for all products and services will be the percentage off 

MSRP as specified in Appendix C, Pricing Index. Customer Discount includes the DIR 

administrative Fee specified in Section 5.   

 

3. Contract, 4. Pricing, C. Customer Price, 3) is hereby restated in its entirety as follows: 

 

3) If pricing for products or services available under this Contract are provided at a lower 

price to: (i) an eligible Customer who is not purchasing those products or services under this 

Contract or (ii) any other entity or consortia authorized by Texas law to sell said products and 

services to eligible Customers, then the available Customer Price in this Contract shall be 

adjusted to that lower price. This requirement applies to products or services quoted by 

Vendor or its resellers for a quantity of one (1) under like terms and conditions, and does not 

apply to volume or special pricing purchases. This Contract shall be amended within ten (10) 

business days to reflect the lower price. 

 

4. Contract, Section 9. Authorized Exceptions to Appendix A, Standard Terms and 

Conditions for Product and Related Services Contracts is hereby revised to include the 

following: 

 

A. All references to DIR Go DIRect are hereby revised and replaced with DIR ICT Cooperative 

Contracts; all references to GoDirect.Sales@dir.state.tx.us are replaced with 

ICT.Sales@dir.texas.gov.  
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5. Appendix A, Section 3. Definitions, B. Compliance Check is hereby restated in its entirety 

as follows: 

 

B. Compliance Check – an audit of Vendor’s compliance with the Contract may be 

performed by, but not limited to, a third party auditor, DIR Internal Audit department, or DIR 

contract management staff or their designees. 

 

6. Appendix A, Section 5. Product Terms and Conditions, A. Electronic and Information 

Resources Accessibility Standards, As Required by 1 TAC Chapters 206 and 213 

(Applicable to State Agency and Institution of Higher Education Purchases Only) is 

hereby restated in its entirety as follows: 

 

A. Electronic and Information Resources Accessibility Standards, As Required by 1 

TAC Chapters 206 and 213 (Applicable to State Agency and Institution of Higher 

Education Purchases Only) 

 

1) Effective September 1, 2006 state agencies and institutions of higher education shall 

procure products which comply with the State of Texas Accessibility requirements for 

Electronic and Information Resources specified in 1 TAC Chapters 206 and 213 when such 

products are available in the commercial marketplace or when such products are developed 

in response to a procurement solicitation. 

 

2) Upon request, but not later thirty (30) days after request, Vendor shall provide DIR with a 

completed Voluntary Product Accessibility Template (VPAT) of the specified product or a 

URL to the VPAT for reviewing compliance with the State of Texas Accessibility 

requirements (based on the federal standards established under Section 508 of the 

Rehabilitation Act). 

 

7. Appendix A, Section 8. Contract, Administration, C. Records and Audit, 3) is hereby 

restated in its entirety as follows:   

 

3) Vendor and/or Order Fulfillers shall grant access to all paper and electronic records, 

books, documents, accounting procedures, practices and any other items relevant to the 

performance of the Contract to the DIR Internal Audit department or DIR Contract 

Management staff, including the compliance checks designated by the DIR Internal Audit 

department, DIR Contract Management staff, the State Auditor’s Office, and of the United 

States, and such other persons or entities designated by DIR for the purposes of inspecting, 

Compliance Checking and/or copying such books and records.  Vendor and/or Order 

Fulfillers shall provide copies and printouts requested by DIR without charge.  DIR shall 

provide Vendor and/or Order Fulfillers ten (10) business days’ notice prior to inspecting, 

Compliance Checking, and/or copying Vendor’s and/or Order Fulfiller’s records. Vendor’s 

and/or Order Fulfillers records, whether paper or electronic, shall be made available during 

regular office hours.  Vendor and/or Order Fulfiller personnel familiar with the Vendor’s 

and/or Order Fulfiller’s books and records shall be available to the DIR Internal Audit 

department, or DIR Contract Management staff and designees as needed.  Vendor and/or 

Order Fulfiller shall provide adequate office space to DIR staff during the performance of 
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Compliance Check.  If Vendor is found to be responsible for inaccurate reports, DIR may 

invoice for the reasonable costs of the audit, which Vendor must pay within thirty (30) days 

of receipt. 

8. Appendix A, Section 9. Vendor Responsibilities, C. Vendor Certifications is hereby 

restated in its entirety as follows: 

 

C. Vendor Certifications 

Vendor certifies that it and its designated Order Fulfillers: (i) have not given, offered to give, 

and do not intend to give at any time hereafter any economic opportunity, future 

employment, gift, loan, gratuity, special discount, trip, favor, or service to a public servant in 

connection with the Contract;  (ii) are not currently delinquent in the payment of any 

franchise tax owed the State of Texas and are not ineligible to receive payment under 

§231.006 of the Texas Family Code and acknowledge the Contract may be terminated and 

payment withheld if this certification is inaccurate;  (iii)  neither they, nor anyone acting for 

them, have violated the antitrust laws of the United States or the State of Texas, nor 

communicated directly or indirectly to any competitor or any other person engaged in such 

line of business for the purpose of obtaining an unfair price advantage; (iv)  have not 

received payment from DIR or any of its employees for participating in the preparation of the 

Contract; (v) under Section 2155.004, Texas Government Code, the vendor certifies that the 

individual or business entity named in this bid or contract is not ineligible to receive the 

specified contract and acknowledges that this contract  may be terminated and payment 

withheld if this certification is inaccurate; (vi) to the best of their knowledge and belief, there 

are no suits or proceedings pending or threatened against or affecting them, which if 

determined adversely to them will have a material adverse effect on the ability to fulfill their 

obligations under the Contract; (vii) are not suspended or debarred from doing business with 

the federal government as listed in the Excluded Parties List System (EPLS) maintained by 

the General Services Administration; (viii) as of the effective date of the Contract, are not 

listed in the prohibited vendors list authorized by Executive Order #13224, "Blocking 

Property and Prohibiting Transactions with Persons Who Commit, Threaten to Commit, or 

Support Terrorism”, published by the United States Department of the Treasury, Office of 

Foreign Assets Control; (ix) to the extent applicable to this scope of this Contract, Vendor 

hereby certifies that it is in compliance with Subchapter Y, Chapter 361, Health and Safety 

Code related to the Computer Equipment Recycling Program and its rules, 30 TAC Chapter 

328; (x) Vendor agrees that any payments due under this contract will be applied towards any 

debt, including but not limited to delinquent taxes and child support that is owed to the State 

of Texas; (xi) Vendor certifies that they are in compliance Section 669.003, Texas 

Government Code, relating to contracting with executive head of a state agency; (xii) Vendor 

certifies for itself and its subcontractors that it has identified all current or former, within the 

last five years, employees of the State of Texas assigned to work on the DIR Contract 20% or 

more of their time and has disclosed them to DIR  and has disclosed or does not employ any 

relative of a current or former state employee within two degrees of consanguinity, and, if 

these facts change during the course of the Contract, Vendor certifies it shall disclose for 

itself and on behalf of subcontractors the name and other pertinent information about the 

employment of current and former employees and their relatives within two degrees of 

consanguinity; (xiii) Vendor represents and warrants that the provision of goods and services 

or other performance under the Contract will not constitute an actual or potential conflict of 
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interest and certifies that it will not reasonably create the appearance of impropriety, and, if 

these facts change during the course of the Contract, Vendor certifies it shall disclose for 

itself and on behalf of subcontractors the actual or potential conflict of interest and any 

circumstances which create the appearance of impropriety; (xiv) Vendor represents and 

warrants that the Customer’s payment to Vendor and Vendor’s receipt of appropriated or 

other funds under this Agreement are not prohibited by Sections 556.005 or Section 556.008, 

Texas Government Code; (xv) under Section 2155.006, Government Code, Vendor certifies 

that the individual or business entity in this contract is not ineligible to receive the specified 

contract and acknowledges that this contract may be terminated and payment withheld if this 

certification is inaccurate; and (xvi) Vendor certifies that it has complied with the Section 

556.0055, Texas Government Code, restriction on lobbying expenditures.. In addition, 

Vendor acknowledges the applicability of §2155.444 and §2155.4441, Texas Government 

Code, in fulfilling the terms of the Contract.  During the term of the Contract, Vendor shall, 

for itself and on behalf of its subcontractors, promptly disclose to DIR all changes that occur 

to the foregoing certifications, representations and warranties. Vendor covenants to fully 

cooperate in the development and execution of resulting documentation necessary to 

maintain an accurate record of the certifications, representations and warranties. 

 

 

9. Appendix A, Section 9. Vendor Responsibilities, G. Responsibility for Actions, 2) is 

hereby restated in its entirety as follows: 

 

2) Vendor, for itself and on behalf of its subcontractors, shall report to DIR promptly when 

the disclosures under Section 9.B. (xii) and (xiii), Vendor Certifications of this Appendix A 

to the Contract change.  Vendor covenants to fully cooperate with DIR to update and amend 

the Contract to accurately disclose employment of current or former State employees and 

their relatives and/or the status of conflicts of interest.     

 

 

10. Appendix A, Section 9. Vendor Responsibilities, P. Immigration is hereby restated in its 

entirety as follows: 

 

 P. Immigration 

Vendor shall comply with all requirements related to federal immigration laws and 

regulations, to include but not be limited to, the Illegal Immigration Reform and Immigrant 

Responsibility Act of 1996 ("IIRIRA") and the Immigration Act of 1990 (8 U.S.C.1101, et 

seq.) regarding employment verification and retention of verification forms for any 

individual(s) hired on or after the effective date of the 1996 Act who will perform any labor 

or services under this Contract. Nothing herein is intended to exclude compliance by Vendor 

with all other relevant federal immigration statutes and regulations promulgated pursuant 

thereto.  

 

11.  Appendix A. Section 9. Vendor Responsibilities, S. Secure Erasure of Hard Disk 

Products and/or Services is hereby deleted in its entirety. 
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12. Appendix A. Section 9. Vendor Responsibilities, S. Deceptive Trade Practices; Unfair 

Business Practices is hereby added as follows:  

S. Deceptive Trade Practices; Unfair Business Practices 

a) Vendor represents and warrants that neither Vendor nor any of its Subcontractors has been 

(i) found liable in any administrative hearing, litigation or other proceeding of Deceptive 

Trade Practices violations as defined under Chapter 17, Texas Business & Commerce Code, 

or (ii) has outstanding allegations of any Deceptive Trade Practice pending in any 

administrative hearing, litigation or other proceeding.  

 

b) Vendor certifies that it has no officers who have served as officers of other entities who (i) 

have been found liable in any administrative hearing, litigation or other proceeding of 

Deceptive Trade Practices violations or (ii) have outstanding allegations of any Deceptive 

Trade Practice pending in any administrative hearing, litigation or other proceeding. 

13. Appendix A, Section 10. Contract Enforcement, B. Termination is hereby restated in its 

entirety as follows: 

 

B. Termination 

1.  Termination for Non-Appropriation  

a) Termination for Non-Appropriation by Customer 

Customer may terminate Purchase Orders if funds sufficient to pay its obligations under 

the Contract are not appropriated: i) by the governing body on behalf of local 

governments; ii) by the Texas legislature on behalf of state agencies; or iii) by budget 

execution authority provisioned to the Governor or the Legislative Budget Board as 

provided in Chapter 317, Texas Government Code.  In the event of non-appropriation, 

Vendor and/or Order Fulfiller will be provided ten (10) calendar days written notice of 

intent to terminate. Notwithstanding the foregoing, if a Customer issues a Purchase Order 

and has accepted delivery of the product or services, they are obligated to pay for the 

product or services or they may return the product and discontinue using services under 

any return provisions that Vendor offers. In the event of such termination, the Customer 

will not be considered to be in default or breach under this Contract, nor shall it be liable 

for any further payments ordinarily due under this Contract, nor shall it be liable for any 

damages or any other amounts which are caused by or associated with such termination. 

b) Termination for Non-Appropriation by DIR 

DIR may terminate Contract if funds sufficient to pay its obligations under the Contract 

are not appropriated: by the i) Texas legislature or ii) by budget execution authority 

provisioned to the Governor or the Legislative Budget Board as provided in Chapter 317, 

Texas Government Code.  In the event of non-appropriation, Vendor and/or Order 

Fulfiller will be provided thirty (30) calendar days written notice of intent to terminate. In 

the event of such termination, DIR will not be considered to be in default or breach under 

this Contract, nor shall it be liable for any further payments ordinarily due under this 

Contract, nor shall it be liable for any damages or any other amounts which are caused by 

or associated with such termination. 
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14. Appendix A, Section 10. Contract Enforcement, B. Termination, 4) Termination for 

Cause is hereby restated in its entirety as follows: 

 

4)Termination for Cause 

a) Contract  

Either DIR or Vendor may issue a written notice of default to the other upon the occurrence 

of a material breach of any covenant, warranty or provision of the Contract, upon the 

following preconditions: first, the parties must comply with the requirements of Chapter 

2260, Texas Government Code in an attempt to resolve a dispute; second, after complying 

with Chapter 2260, Texas Government Code, and the dispute remains unresolved, then the 

non-defaulting party shall give the defaulting party thirty (30) calendar days from receipt of 

notice to cure said default. If the defaulting party fails to cure said default within the 

timeframe allowed, the non-defaulting party may, at its option and in addition to any other 

remedies it may have available, cancel and terminate the Contract. Customers purchasing 

products or services under the Contract have no power to terminate the Contract for default.   

b) Purchase Order 

Customer or Order Fulfiller may terminate a Purchase Order upon the occurrence of a 

material breach of any term or condition: (i) of the Contract, or (ii) included in the Purchase 

Order in accordance with Section 4.B.2 above, upon the following preconditions: first, the 

parties must comply with the requirements of Chapter 2260, Texas Government Code, in an 

attempt to resolve a dispute; second, after complying with Chapter 2260, Texas Government 

Code, and the dispute remains unresolved, then the non-defaulting party shall give the 

defaulting party thirty (30) calendar days from receipt of notice to cure said default. If the 

defaulting party fails to cure said default within the timeframe allowed, the non-defaulting 

party may, at its option and in addition to any other remedies it may have available, cancel 

and terminate the Purchase Order. 

All other terms and conditions of the Contract as amended, not specifically modified herein, shall 

remain in full force and effect.  In the event of conflict among the provisions, the order of 

precedence shall be Amendment Number 1 and then the Contract. 
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IN WITNESS WHEREOF, the parties hereby execute this Amendment Number 1 to be 

effective as of the date of last signature, but no later than May 4, 2012.   

 

EMC CORPORATION 

 

 

By: ______Signature on File______________  

 

 

Name: ___Christopher P. Terry___________  

 

 

Title: ____Counsel & Contract Manager____  

  

     

Date: ____4/30/2012_____________________  

 

The State of Texas, acting by and through the Department of Information Resources 

 

By: ______Signature on File______________ 

 

 

Name:  ___Carl Marsh___________________ 

 

 

Title:    ___Chief Operating Officer_________                         

 

 

Date: ____5/7/12______________________________ 

 


